Council of

Michigan

Foundations One South Harbor Avenue ! P.0.Box 599! Grand Haven, MI 49417
(616) 842-7080! FAX (616) 842-1760 ! c mf@c mif.org ! www.c mif.org

Serving grantmakers. Advancing giving.

Date: December 5, 2006
Memo to: Michigan Comnanity Foundations
From: David Lindberg, VP of Finance & Administration

RE: IRS Interim GuidanceRegardingSupportingOrganization& Donor-
Advised Fund for HR 4

On Decenber 4, 2006, the IRS issued guidam thefollowing areagegardingHR 4.

1. Criteriathatprivatefoundationsanddona-advised funds can use for detammng
whether an organization that receives agrantis a Typel, Il or Functionally
Integrated Type Il Supporting Organization.

2. Clarifiesthedateof applicabilityfor the new excise tax on certainoess knefit
transactiongnvolving supporting organizations.

3. Excludes certain epioyer-sponsored disastalief funds from the definition of
donor-advised fund.

4. Clarifies how the IRS will apply the new section 4966(a) excise taxes with respect
to payments made pursuant to educational grants awvarded prior to the date of
enactnent of HR 4.

1. Criteria that private foundations and donor-advised funds can use for
determining whether an organization that receives a grant is a Type L, II or
Functionally Integrated Type III Supporting Organization.

Grantor nay rely on written representatiorofn grantee and specified documents listed
belowin determning whetherthegranteas aType I, Il or functiondy integrated Type
Il supporting organization, signed by an offi cer, director or trustee.

To establisithata granteds a Typel or Il supportingorganization:
e Representation describes how the grasteéers, directaor trusteesare
selected and references any provisiongoverning documnts that establish a
Typel or Il relationsbetweerthe granteesandits supportedrganization.
e Thegrantor collects and reviews copies of governing docents of the grantee.

To establisithata granteds functionallyintegratedTypelll supportingorganization:

e The grantees representation identifies shpported organization to which they
are functionally integrated.
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e Grantor collects and reviews governing and other docemts of the grantee that
set forth the relationship to the supported organization.

e The grantor collects written representation signed by an officer, dectoror trustee
of the supported organization desantdpthe activitiesof the supporting
organizatiorthatthe sugported organization wouldormally be involved in.

A private foundation or donor-advised fundymeed to obtain a list of the granteeOs
supportedrganizationgo deternine whethe any of the supported organizations is
controlled by a disqualified person otthrivatefoundationor donor-advisedund.

IRS has issues guidance on what control means, see December 4, 2006 notice.

2. Clarifies the date of applicability for the new excise tax on certain excess benefit
transactions involving supporting organizations.

The IRSwill not consider any payment made basedon awritten contractthatwas
bindingon August17,2006,asanexcesdenefit transaction provided:
e Such contract was binding after Augag, 2006andbeforepaynentis made
e Contract was not odified during such period
e Payment under the contract is made on or before August 17, 2007.

With respect to any such arrangement involving an employment relationship in existence
or other legal obligation in effect on August 17, 2006, the IRS will not consider any
paynment an excess benefit transaction provided:

e The terns are not radified after August 17, 2006

e Any services are perfored or goods a delivered no later than Decber 31,
2006

e The payment made no later than August 17, 2007

3. Excludes certain employer-sponsored disaster relief funds from the definition of
donor-advised fund.

Must meet the followingcriteria

e Thefundservesasingleidentifiedcharitalde purposewhichis to providerelief
from one or more qualified disasters within the meaningof section139(c) (1),
(2), or (3)

e Serves a large or indefinite class

e Recipients of grants are selected based on objective deterimations of need

e The selection of recipients grants fom the fund is rade using either an
independent selection committee or adequate substitute procedures to ensure that
anybenefitto theenployeris incidental.
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e No payment is made from the fund to or for the benefitof anydirector,officer or
trustee of the sponsoring organizatiorttef fund or members of the selection
committee.

e Thefund maintainsadequateecords that demonstrate the recipientOseedsor
the disaster relief.

4. Clarifies how the IRS will apply the new section 4966(a) excise taxes with respect
to payments made pursuant to educational grants awarded prior to the date of
enactment of HR 4.

Shall not apply to payments made after August 17, 2006, if it was based on a grant
commnitment entered int@n or before August 17, 2006. A commént will be
considerednterednto on or beforeAugust17, 2006, if
e Theeducationagrantwasawardedon anobjective and nondiscrimatory basis
andis reasonablén amountin light of the purpose of the grant.
e Grantwasnotawardedo donor,donoradvisoror any persorrelatedto the donor
or donor advisor.
e Conplete infomation about the grantasenterednto therecordsof the
sponsoringrganizatiornincluding, recipient,amount, periodpurposeof grant.
e Thereisno material change in the amount or in the conditionsof the educational
grantsuchasrequiredreapplication.

IRS is requesting comments by Februar2dQ7, regarding any lagr itemsin HR 4
affecting tax-exemit organizations Commentsshouldreferto Notice 2006-109.

Internal Revenue Service
SE:T:EO:RA:G (Notice 2006-109)
P.O. Box 7604

Ben Franklin Station

Washington, DC 20044

Or electronically to:

eoppa@irs.gov )
includedONotice2006-1090n the subject line.
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