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Date:  December 5, 2006 
 
Memo to: Michigan Community Foundations 
 
From:  David Lindberg, VP of Finance & Administration 
 
RE: IRS Interim Guidance Regarding Supporting Organizations & Donor-

Advised Fund for HR 4 
 
On December 4, 2006, the IRS issued guidance in the following areas regarding HR 4. 
 

1. Criteria that private foundations and donor-advised funds can use for determining 
whether an organization that receives a grant is a Type I, II or Functionally 
Integrated Type III Supporting Organization. 

2. Clarifies the date of applicability for the new excise tax on certain excess benefit 
transactions involving supporting organizations. 

3. Excludes certain employer-sponsored disaster relief funds from the definition of 
donor-advised fund. 

4. Clarifies how the IRS will apply the new section 4966(a) excise taxes with respect 
to payments made pursuant to educational grants awarded prior to the date of 
enactment of HR 4. 

 
1.  Criteria that private foundations and donor-advised funds can use for 
determining whether an organization that receives a grant is a Type I, II or 
Functionally Integrated Type III Supporting Organization. 
 
Grantor may rely on written representation from grantee and specified documents listed 
below in determining whether the grantee is a Type I, II or functionally integrated Type 
III supporting organization, signed by an offi cer, director or trustee. 
 
To establish that a grantee is a Type I or II supporting organization: 

! Representation describes how the granteeÕs officers, directors or trustees are 
selected and references any provisions in governing documents that establish a 
Type I or II relations between the grantees and its supported organization. 

! The grantor collects and reviews copies of governing documents of the grantee. 
 
To establish that a grantee is functionally integrated Type III supporting organization: 

! The grantees representation identifies the supported organization to which they 
are functionally integrated. 
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! Grantor collects and reviews governing and other documents of the grantee that 
set forth the relationship to the supported organization. 

! The grantor collects written representation signed by an officer, director or trustee 
of the supported organization describing the activities of the supporting 
organization that the supported organization would normally be involved in. 

 
A private foundation or donor-advised fund may need to obtain a list of the granteeÕs 
supported organizations to determine whether any of the supported organizations is 
controlled by a disqualified person of the private foundation or donor-advised fund. 
 
IRS has issues guidance on what control means, see December 4, 2006 notice. 
 
2.  Clarifies the date of applicability for the new excise tax on certain excess benefit 
transactions involving supporting organizations. 
 
The IRS will not consider any payment made based on a written contract that was 
binding on August 17, 2006, as an excess benefit transaction provided: 

! Such contract was binding after August 17, 2006 and before payment is made 
! Contract was not modified during such period 
! Payment under the contract is made on or before August 17, 2007. 

 
With respect to any such arrangement involving an employment relationship in existence 
or other legal obligation in effect on August 17, 2006, the IRS will not consider any 
payment an excess benefit transaction provided: 

! The terms are not modified after August 17, 2006 
! Any services are performed or goods are delivered no later than December 31, 

2006 
! The payment made no later than August 17, 2007 

 
3.  Excludes certain employer-sponsored disaster relief funds from the definition of 
donor-advised fund. 
 
Must meet the following criteria 

! The fund serves a single identified charitable purpose, which is to provide relief 
from one or more qualified disasters within the meaning of section 139 (c) (1), 
(2), or (3) 

! Serves a large or indefinite class 
! Recipients of grants are selected based on objective determinations of need 
! The selection of recipients of grants from the fund is made using either an 

independent selection committee or adequate substitute procedures to ensure that 
any benefit to the employer is incidental. 
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! No payment is made from the fund to or for the benefit of any director, officer or 
trustee of the sponsoring organization of the fund or members of the selection 
committee. 

! The fund maintains adequate records that demonstrate the recipientÕs needs for 
the disaster relief. 

 
4.  Clarifies how the IRS will apply the new section 4966(a) excise taxes with respect 
to payments made pursuant to educational grants awarded prior to the date of 
enactment of HR 4. 
 
Shall not apply to payments made after August 17, 2006, if it was based on a grant 
commitment entered into on or before August 17, 2006.  A commitment will be 
considered entered into on or before August 17, 2006, if 

! The educational grant was awarded on an objective and nondiscriminatory basis 
and is reasonable in amount in light of the purpose of the grant. 

! Grant was not awarded to donor, donor advisor or any person related to the donor 
or donor advisor. 

! Complete information about the grant was entered into the records of the 
sponsoring organization including, recipient, amount, period purpose of grant. 

! There is no material change in the amount or in the conditions of the educational 
grant such as required reapplication. 

 
IRS is requesting comments by February 1, 2007, regarding any other items in HR 4 
affecting tax-exempt organizations.  Comments should refer to Notice 2006-109. 
 
Internal Revenue Service 
SE:T:EO:RA:G (Notice 2006-109) 
P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 
 
Or electronically to: 
 
eoppa@irs.gov 
included ÒNotice 2006-109Ó in the subject line. 
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